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Dear Mr, Cavress:

THE ATTORBNEY GENERAL

O TEXAS

AvsTIN 11, TEXAS

Opinion No. 0=7256

Re: Effectiveness of comatifue
tional amendment of Secilne
11, Article IV adopted
November 3, 1936; present
effest of Article 6203, em
amended; snd other guestionsa
re parc.e lawe.

Your recent letter requests an opinion of thls Devartment upon Loe

following gquestions:

"Kindly refer to your Opinion No. 0=7141l, releaged
to me under date of May 9th, 1946. Before concludlng
cur present audit and survey of the Board of Pardons apd
Paroles 1t seems necessary that we ask a few more ques-
tioma, because of the uncertainty existing In our minds
ag to Just what is the law on peveral points. Accordingly
we shalil greatly appreclate your oplalon on the following:

*1. Has the Constitutional Amendment adopted
November 3rd, 1936 (proposed in S. J. R.
26 of the Whth legislature) ever been put
Into full legal effect? If not fully,
taen to what extent if any?

"2, JIa Art. 6203 R. C. S., (as now delineated
in Vernon's Acnotated Civil Statutes) s:ill
valld apnd existing law of our State, regard-
leas of the answer to Question No. 1 above?
If any Seciions or parts of this Article
have been repealed or amended, piease say
which and tell ue what is the law In place
of any that have been repealed or smended.

"3, If Section 6 of Art. 6203 1s in effest as
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it now reads, by what proviaion of the

law could the Board of Pardons and Paroles
recommend release on parole for any person
who had not served as much as one-third of
his term? If thie same Section 6 1s in
effect, by what legal provision could this
Board recommend release on parole for any
person who has ever hefore ‘'heen Imprisoned
in a State Penitentiary in this or any
other state or nation'?

®)., If Section 18 of Art. 6203 is in effect,
does it mean that the Board of Pardons and
Paroles could not recamend for releage on
parcle any prisoner under sentence In ex-
cess of twenty-five years until after said
prisoner had served nineteen calendar years?

3, In the event a priscner on parocle is
charged with a new offense and 1s held in
e comnty or city Jail (and is considered by
the Prison suthorities and/or the Board of
Pardons and Paroles to have violated the
terms or requirements of his parole), who
has priority over his custody -~ the county
or city peace officers or the Prison author-
itles?

6. What 13 the legal status, if any, of the
County Voluntary Parole Boards, and what
are the legal functions and dutles of their
nembers "

Section 11 of Article IV of the Constitution of 1876 reads,
regarding the Governor's powers:

"Tn all criminal cases, except treason and impeach-
ment, he shall have power after conviction, to grant
reprieves, cammutations of punislment and pardons; and
under such rules as the legislature may prescribe, he
shall have power to remit fines and forfeltures. With
the advice and consent of the Senate, he may grant
pardons in cases of treason; and to thls end he may
resplte a sentence therefor, until the close of the
pucceeding session of the leglslature; provided, that
in all cases of remissions of fines and forfeltures, or
grants of reprieve, commutation of punishment or pardon,
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he shall file in the offlce of the Secretary of State
kis reasons therefor.”

By amendment adopted at the general eleotion held November 3, 1936,
Section 11 was changed to read as follows:

"There is hereby created a Board of Pardons and
Parcles, to be composed of three members, who shall
have been resident citizeme of the Jtate of Texas for
& perlod of not less than two years immediately preced-
ing such appolntment, each of whom shall hold cffice
for a term of glx Years; provided that of the members
of the first board appointed, one shall serve for two
years, one for four years and one for six years from
the first day of February, 1937, and they shall cast
lots for their respective terms. One member of said
Board shall be appointed by the Governor, one member
by the Chief Justice of the Supreme Court of the State
of Texas, and one member by the preslding Justice of
the Court of Criminal Appeals; the appointments of all
members of sald Board shall be made with the advice
and consent of two-thirds of the Senate present. ITach
vacancy shall be filled by the respectlve appointing
power that theretofere made the appointment to such
position end the appointive powers shall have the auth-
ority to make receas appoiniments wntil the convening
of the Senate.

*In all criminal cases, except treason and Im-
peachment, the Governor shall have power; after con-
viction, on the writien signed recommendation and
advice of the Board of Pardons and Paroles, or a
majority thereof, to grant reprieves and commutations
of punishment and pardons; and under such rules as the
legislature mey prescribe, and upon the written recom-
mendation and advice of a majority of the Board of Pardons
end Paroles, he shall have the power to remit fines and
forfeitures. The Governor shall have the power to grant
one reprieve in any capital case for a period not to
exceed thirty (30) days; and he shall have the power to
revoke paroles and conditionel pardons. With the advice
and congent of the leglislature, he may grant reprieves,
commutations of punlshment and pardons in cases of
treason.

"The Ieglslature shall have power to regulate
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procedure before the Board of Pardons and Paroles and
shall require 1t to keep record of its actlons and the
reagond therefor, and shall have authority to enact
parole lawe."

The amendment quoted above beceme effective November 20, 1936;
under its own terms, however, 1t d4id not hecome operative wmtil Februsry .,
1937. It 18 now, and since its operative date has been, the supreme law ¢f
the State upon the subject embraced therein. Under the amendmeri the Legis-
lature ls authorized "to enact parcle laws®, and in cases of tresacn, eXxsco-
tive clemency is made dependent upon the advice and consent of the legislatare.
Additiomally, the Leglslature la authorized to prescrihe rules governing exercise
of the power to remit fines and forfeltures; 1t also may regulate proisiure hafore
the Board of Pardons end Paroles; and reguire it to keep a record of its sotiomag
and the reascns therefor. These powers regerved to the leglslaturs r:n‘k‘-vioualy
depend upon afflrmative action by that body to make its will effegiual; Lt the
smendment is self-axecuting and independent of legisiative action, tuscfar as
composition of the Board of Pardone and Paroles 18 concerned, and insofar ag
the clemency powers of the Governor and the Board are concerned,

Questions 2, 3 & 4 Inclusive

Your second, third and fourth questions are Interrelated; for scucwmy
of treatment they will be considered together.

Article 6203, Revised Statutes, 1925, wag amended by Chapisr 45,

Acte 1st C. S. 4lst Leglslature; Section & of the amended act was again amended
by Chapter 9, Acts 4th C. S. 41st legislature, and Sections 3 and 8 were amsvded
by Chapter 11, Acts 5ta C. S. 4lst leglsiature. At the time of adepilon of the
1936 amendment to secticn 11, Article IV, supra, the act somprised twenty-ue
sectlions, deriving from the enactments ¢ited. The act provided for nstab'” ghmestt
of a Board to be known as the "Board of Pardons end Paroles®, compossd of thres
members appcinted by the Qovernmor, and prescribed the duties of the Bosrd. In
briaf, these dutles were advisory tc the Governor in the exercise »F #he powers
of executive clemency which he exclusively possessed prior to the 1836 ams:idmert.
e act made it the duty of the Boeard to complle Information regardling priecrers
recaived by the Prison System, provided for its review of the records of tke
prisoners, and made it the duty of the Board to recommend to the Goverioy s
releage of prisoners on “parole" where the Board was of the opimiocn that thewe
was reascnable probebility that 1f the prisoner were released ke would live and
remain at liverty without violatlng the law, and that his release would nob he

scompatible with the welfare of soclety, ete. (Sections T-8). Tae p,aﬂw-r of
t:ne Board was strictly limited to the maklng of recommendations to tize Governor;
its rescmmendations were made effectual only if the Govermor, iIn tie exsrolse
of his clemency powers, should see Pit to act In accord with the advice of the
Board. (Section 20, Article 6203).



The act prescribed certaln limitations upon the powers of the Board
created thereby: e.g., In Section 6, (subJect of your third Inguiry) it wes
provided that & prisoner should not be reocommended for "parole® if sentenced
ucder indeterminate sentence, until he should have served a period =qual %o
the minimum sentence imposed upon him for the orlme; or If he were sentenced
to a definite term, wntil he should have served at leest cne-third of the
term or terms imposed upon him. Similarly, under section 18, it was provided
that prisoners sentenced after date of the act to terma In exaess of twenty-
five years (inoluding life sentences) should be eligible to parole only after
service of nineteen cealendar years, with a clear prisocn record.

It 1s clear that had the legislature sought thus to Iimit the powers
of clemency vested solely in the Governor prior to the 1536 amendment, the
limitations would heve been invalid. Ex. p. Miers, (Tex. Cr.) 64 S.W.2a 778;
Ex. p. Nelson, 209 8.W, 148; Snodgress v. State, 67 Tex. Cr. 615, 150 S.W. 162,
150 8.W. 175. The legislature, in recognition of this lack of power, expressly
provided that the Act should not he construed as in any way attempting to
linit or prevent "the exercise by the Governor of this State of powers of
executive clemency vested in him by the Constitution of this State”. (Sectlon
20, Article 6203)., As to the statutory board, however, the legilslature could
1imit or curtain the Board's powers of recommendation as 1t saw fit, for the
Beoard had only such authorlty as the Ieglslature determined it should have.

This was the condition of the laws when, in 1936, Section 11 of
Article IV was eamended; your inquiries lead to consideration of the effect of
Ehe Constitutlonal emendment upon the statutory provisions contained in Article
203.

The 1936 emendment wrought material change in the structure of
government whereby the clemency powers of the sovereign are exerclsed in this
State. It established, by its own force, a Board of Pardons and Paroles,
vested in that Board the power to meake recommendationas to the Governor rela-
tive to clemency after conviction in all criminal cases except treason and
impeachment, and made the power of the Governor to grant clemency in such
ceges conditional upon the affirmetive recommendation of that Board.,

We think that the establlishment by Constitutional provision, of the
Board of Pardons and Parcles having the powers spumerated, with provision for
the three members of the Board to be appolnted ome by the Chilef Justice of the
Supreme Court, one by the Preslding Justice of the Court of Criminal Appeals,
and one by the Governor, was Inconslstent with and therefore aboclished the
statutory authority for appointment by the Govermor of a different body, whose
duties similarly related to the making of recommendations to the Governor in
clemency matters. The contemporaneous construction of the 1936 emendment, end
the practical conetruction unbroken since that time, support this conclusion.

It has been suggested, however, that although the statutes wers
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superseded Insofar as compesition and maks-up of the Board to exerclse the
povwers of recommendatlon In matters of executlive clemency are comcerted,
nevertheleas the remaining provisions of Article 6203 are stiil effective,
and are applicable to the Constitutional Board of Pardons and Paroliss.

The legisiature has not agsumed since the 1936 amerndmen™, to enags
any law relating elther to the sublect of pardoms or of parcles. It has not
agsumed to say that the Comstitutional Board shall be subjected to the require-
ments it imposed upon the Statutory Board; there has been no tramsfer of powers
or duties by statutory enactment since 1936. To our minds, its failure %o act
is indicative that the leglslatuvre had no idea that the Conmsti*y“imnal Board
should wear the legal clothing taijored for the sitatutory Board which died
concurrently with the birth of the 1936 amendment.

Inapplicability of the statutory provisions to the Conmtitutiomal
Board of Pardons and Parcles is apparent when tested by validity of the pro-
hibitlons and restrictions imposed by the statute, Your Inguizxies reiative
to Sections 6 and 18 of the ast dirsstly raige the guestion. As we pointed
out above, the leglalature could not have limited the powers of clem=icy
vested in the Govermor prior to the 1936 amendment 4o extensicn of clomery
only In those cases where the convict had served a speclfied minimum perld
of time; his power atiasched at time of conrviction of the psrsun Iusolved, _
Ex parte Mlers, suprs; Snodgrase v. State, supra, By force of the gam= apth-
ority, we say that the Leglslature has no more power to 1limit or restrizi *he
Joint powers of clemency divided under the 1536 amendment bhetween ihs Erard
of Pardons and Parcles established thersby, and the Govermor. 1T #ue Legig-
Jdature cap prohibilt the Comstitutional Board from recommending & prlscuer for
clemercy unitil ke shall have served a minimum period specified bty statute; 1%
can render nugatory the Conmstitubional mendats +that the power of ths Govermor
shall atiach "after sonviction®, as the power of the Governor iz made depend-
ert upon an affirmative recommerdation ef clemency by the Constitvtlanal Board.
The power of the Gowsrmor to graph clemency in the scases spesifisl atiaches
Yafter sonviction": we think that the power of recommendation veetsd In the
Board of Pardons and Parcles eshtablisbsd by “he amendment atbachss conzurmss il
See, Sncdgrass v. State; aupra.

Nor can tus validity of the restrictions conteired inm Sectiunas 6 and
18 of Article 6203 Te sustelnzd as applizable %o the Board of Parion: a-d Parclss
egtablighed by the Conatitutlon, upon the theory that the statute is a "parcie
law® within the meaning of the 1936 amendment to Section 11, Articie IV.

Article €203 1s an enactment which deals with the powers of pardsn
(Section 20 expressly so states); the clemency authorized to be exisuded under
its provisions 1s that of condltlonal pardon. See, EX parte Nelaon, suprae;
Ex parte Gore, (Tex. Cr.) & S.W.2d 38; Snodgrass v. State, supra. Tas acsd
that the term "parcle” is used In the statute does not change the charasier

o
i
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the clemency extended, nor vary the powerse called into exerclse thereby.
Ex parte Nelson, supra; Ex parte Gore, supra; Snodgrass v, State., supra.

In the Snodgrass case (150 S.W. 162, 176) the Court in dlscussing
the Constitutlonal provisions relative to executive clemency whish wers In
forgce prior to the 1936 amendment, said:

*Whet is a ‘pardon’? That term has been defined and has
a well-ymnderstood meaning. In Carr v. State, supra, this
Court held: 'A pardon is a remission of guilt. 1 Blsh. Cr.
law, 8 898. It 1s full, pertial, or conditional. Full, when
it freely and unconditionally absolves the party from all the
legal consequences of his crime end of his conviction, direct
and collaterel, including the punishment, whether of Imprison-
ment, pecunilary penalty, or whatever else the law has provided.
1 Bish, Cr. law, B 916. Partial, where it remits only a por-
tion of the punishment, or absolves from only a portion of
the legal consequences of the crime. Conditional, where 1t
does not become operative until the grantee has performed some
specified act, or where it bescmes vold when some specified
event trenspires, 1 Bish, Or. Law, ﬂ 91""0' o » o Qould the
meaning of the act of the Thirty-second leglslature be more
clearly expressed, and vhat does this act of the leglalature
attempt or propose to do but exempt & men from the punish-
ment essessed against him for a orime he has cammitted, upon
the sole ground thet he go and sin no more? It has no other
object, purpose or effect, and by giving 1t a different name
or designation does not change 1ts legal meaning or effect,

|

It thus was held in the Snodgrass case, that the law attempting to
confer upon the jJudges of the district courts in certain felony cases, the dls~-
cretionary power to impose suspended sentences, condlitioned that the person
convisted should not within a perlod double the term of Imprisonment assessed
be convicted of any other felony, was unconstitutional and vold.

In the Nelson case, the Court had under consideration the meaning
and effect of Articles 1057a and 1057b, Vern. Amn. Code of Criminal Progedure,
1922 Supp. (Acts 1911, p. 64). These provisions were carried forward without
material change as Articles 959 and 960, Code of Criminal Procedure, 1925.
Article 105Ta, supra, provided:

"Meritorious prisoners who are now or may hereafter bde
in prison under a sentence to penal servitude may be allowed
to go upon parole, outside of the building eand Jurisdiction
of the penitentiary authorities subject to the provisions
of this act, and to such regulations and conditions as may
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be made by the board cf prison commissloners, with s
aprroval of the Governor of this state, and suck parcls
shall be made only by the governor, or with his aprroral.”

Article 1057Tb, supra, provided thaet parolsd prisoners should
remain under custody and control of tke Board of Prilson Commissioners,
subject to retaking by the Board as wmder the original sentence, "tut such
retaking shall be at the direction of the Governor®,

The Couri, speaking through Justlce Morrow, sald:

"Both in the passege of the law mentioned and the
making of the proclemation referred to thers, is conteined
a reccgnition of the fact that the abridgmert and mcdifi-
catlion of the terms of imprisonment contemplated are refer-
able to the authority to exercise executlve clemency whizh
is conferred upon the Governor of the state in the consti-
tutional provision mentioned. . . .

¥+ i8 not within the power of the Legislaturs to
enlarge or to restrict the perdoning powsr vested in uis
executive, mor to impose conditioms upon which it may bs
exercised, nor requirements toucshing the conditions prs-
cedent or subsequent which are to be imposed by the execu~-
tive upon the convict, and the acis memtiomed 4o mot pur-
port to do s0. . . .

"Our view of the law as 1t relates to the Instan®
case ls that suchk privileges as the relator enjoye wumdsr
the facts stated do not arise from the parsle law mentiomed,
but rest upon the power of executive clemensy vested in the
Governor; that at the time of his arrest he was no% in the
penitentiary, nor did there exist in the penltentlary acil-
orities any right or power to subjJect kim to imprisiument,
unless, ag a condition precedent thersfor, the Gorernor
8o directed, Such liberty as he ernjoys uwnder ithe parols
proglemation 1s referable alone to the pardoning power,
and the proclamation 1s to be classified as a conditicnsl
pardon.”

Article 6203, similarly involeing the discretionary power whether
a person. convicted of crime by & Jury and assessed a punishment therefor; shall
or shall not suffer that punishment, deals expressly with the pardoning powers.
(Section 20). To the extent that it attampts to limit or curiall the exercise
of the clemency powers which the Constitutlon confers upon the govermor or upon
the Board of Pardons and Paroles established by the 1936 amendment, the act is
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invalid. Even if the Isglslature had enacted them since 1936, Sectlons 6 and

18 of Article 6203 would have to fall. Ex p. Nelson, supra; Snodgrass v. State,
supra. We therefore cannot ascribe to the leglslature the intention that these
provisions of the former act should be imposed upon the Constitutional Board of

Pardons and Paroles.

When the entire act 18 read, 1t will be ascertained that Article 6203
is a single statute, intended to accomplish a single purpose. The act was de-
slgned to provide a Board to advise, but not to limit or control, the CGovernor
In the exercise of the powers of clemency which he then possessed exclusively.
Toe 1936 amendment substituted a new system for exercise of the clemensy powers;
Article 6203 does not fit into the comstitutional structure of the government
s8lnce the amendment. The act was designed to prescribe the powers and dutles
of a Board eatablished by statute, On the other hand, the Constitutional amend-
ment of 1936 1s the charter of the clemency powers of the Board of Pardons and
Paroles eatablished thereby; one need lock no further for the source and extent
of 1ts powers in matters of pardon, commutation and reprieve.

We think that Article 6203 was outmoded and superseded in all its
_parts by the change in governmental structure effected by the 1936 amendment.
It remaing effective only insofar as its terms and limitations were iIncorporated
as conditions into pardons granted prior to February 1, 1937. Ex te Nelson,
8k Tg:x. Cr. 570, 209 S.W. 148, 150; Ex parte Redwine, 236 S.W. 96, %, 91 Tex.
Cr, 83.

Question 5

Your fifth guestion is rather abatract;, but we think the principlss
hereinafter discussed govern determination of the matters raised thereby.

In the first place, as we have above stated, the "paroles” granted
under the laws heretofore exlsting In thils State, are In legal effect condi-
tional pardons. Ex p. Nelson, supra; Ex p, Gore, supra. Such privileges as
are enjoyed by the persons to whom they are lasued, are referable to "parole”
proclamation, considered as a conditional pardor. The conditicne attached in
the granting of a pardon are valld, unless 1llegal or Immoral, and measure
the rights and privileges of the person accepting the same. EX p., Redwine,
supra; Ex p. Fraziler, 91 Tex. Cr. 475, 239 8.W. 972.

An unconditional pardon is non-revocahle, excepi for fraud In pro-
curement, (EX. p. Rios, 72 Tex, Or. 587, 162 8.W. 891), and a conditional
pardon 1s as absolute an act upon the conditioms named therein as 1s an uncon-
ditional pardon. Ibid. Until a conditional pardon is revoked In accordsnce
with the conditions stipulsted therein, the penitentlary aunthorities have no
right to custody of the person to whom 1t was issued. See Ex p. Nelson, supra.
Conversely, when a conditional pardon 1s legally revoked, it thereupon ceases
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to exist, and from that mument on the penitentiary officers have a righit to
custody of the person involved; for the remainder of the term he must servs
for the offense covered by the expired pardon. EX p. Redwine, supra: EX p.
Frazier, supra.

The fact that the person was arrested end hald by losal awthorities
for a criminal offense, prior to revocation of the comditicmal pardon, givsa
them no right to retain custody after legal termination of thes pardun. The
laws of this state do not contemplate that a person who by foruse of those laws
ie required to be in the penltentlary, shall be withheld from the custody of
the penitentiary anthorities for any reason; or by any other officialsa.

We answer your fifth question, therefore; by advising that upon legal
termination of a condltional pardon, whereunder a person was released from the
penitentiary upon stated conditions, the officlals of the penitentiary are
entitled to lmmedlate custody of the person; and that local authoriities of thise
state can not refuse o deliver him op the ground thst hs is charged with ancther
crime.,

Question 6

County Voluntary Parole Boards have no legal standing whatsver.
They are what the name implles -- wholly volunteary oz the pari of offiglals
and private citizens interested im the subject of parclsz. EHeving no isgal
status, they bhave no officlal fumction or power whaitsver. Thseir voluntary
reports or advice are no doubt valueble, coming as they do from irdividuals
who take & public interest in such matters, but mevertheless they are persua-
sive only, and have no force in the legal schams of pardons and parcles.

Yours wvery trly
ATTORNEY GENERAL OF TEXAS
. /s/Gaynor Kendall

By Gaynur Kendall
GK:ms Assistent
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